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The  D i v i s i on  o f  o i l  ,  Gas  and  l ' l i n i ng  (nD i v i s i on ' )  ,

her bny submts thi s lr{emor andum in Su.ppo r t of its Mot ion to

Quash  and  fo r  D isso lu t i on  o f  t he  S tay  Pend ing  Appea l -

Ti$TROPUCT.IQN

On Augus t  2 t  1984  r  t he  D i v i s i on  rece i ved  a  Pe t i t i on  f o r

Rev iew ,  a  l " l o t i on  fo r  Ex  Par te  Orde r  and  an  Orde r  f rom th i s

Cour t  grant ing an in junct ion aga ins t  enforcement  o f  a  cer -

ta in  Order  issued by the Board o f  Oi l  r  Gas and l ' l in ing

("Board ' )  .  These documents  were hand de l ivered to  t r la r  jo r ie



oo

t i ons  o f  Chap te r  6  o f  T i t 1e  40 ,  U tah  Code  Anno ta ted .  Sec -

t i on  40 -6 -4 t  U tah  Code  Anno ta ted  c rea tes  t he  Boa rd  as  t he

npo l i cy  mak ing  body  fo r  t he  d i v i s i on  o f  o i l ,  g&s  and

m in ing .  n  Pu rsuan t  t o  t ha t  f unc t i on ,  t he  Boa rd  makes  ru l es

and  the reby  fo rmu la tes  genera l  po l i cy  wh ich  the  D iv i s ion

then  f o l l ows  i n  i t s  day . t o  day  regu la to r y  du t i es .

The  Boa rd  has  a l so  been  des igna ted  as  t he  guas i - j ud i -

c ia l  admin i s t ra t i ve  body  to  hea r ,  on  the  reco rd r  ,C i spu tes

a r  i  s i ng  be tween  t , he  D iv  i  s i on  and  those  r  egu l  a ted  o r  be tween

the  regu la ted  en t i t i es  themse lves .  When  func t i on ing  i n  an

ad jud i ca t i ve  manne r ,  Lhe  Boa rd  and  D i v i s i on  a re  c l ea r l y  sep -

a ra te  boo ies  w i t h  t he  D i v i s i on  des igna ted  as  a  pa r t y  be fo re

an  impa r t i a l  bu t  t echn i ca l l y  expe r t  boa ro  o f  dec i s i on -

makers .  The  conduc t  o f  bo th  the  Board  and  the  pa r t i es  ap -

pea r ing  be fo re  i t  i s  gove rned  by  comprehens ive  p rocedura l

ru les  adop ted  by  the  Board .  The  Board  hea rs  tes t imony  and

takes ev idence for  the u l t imate purpose o f  issu ing a  f ina l

o rde r  based  upon  the  reco r  d  as  subnr i t t ed .

The  D iv i s ion  ex i s t s  pu rsuan t  t o  the  au tho r i t y  o f  Sec -

t i on  40 -6 -15 r  U tah  Code  Anno ta ted .  The  D iv i s ion  i s  t he

i rnp lement ing booy for  the Board wi th  cer ta in  o ther  dut ies

separate ly  ass igned to  i t  by  s ta tu te  and regu la t ion-  The

Div is ion has no author i ty  to  conduct  formal  ad jud icatory

hear ings.  Any act ion taken by the Div is ion is  appealab le  to
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t he  Boa rd  whe reas  an  ac t i on  t aken  by  t he  Boa rd  i n  t he  f o rm

o f  a  f i na l  o rde r  may  be  rev i ewed  by  a  d i s t r i c t  cou r t  i n  ac -

co rdance  w i th  the  s ta tu to ry  regu i remen ts  fo r  ob ta in ing  such

rev iew .

I

THIS COURT HAS NO APPELLATE JURISDICTION TO
REVIEW DECISIONS OF AN ADI,{ INISTRATIVE AGENCY
AND NO INPERSONAI'I ORIG INAL JURISDI CT ION SINCE
NO CIVIT ACTION HAS BEEN COI{FIENCED.

Ar t i c l e  V I I I ,  57  o f  t he  U tah  Cons t i t u t i on  p rov ides  t ha t

n  ( t ) he  D i s t r i c t  Cou r f  sha l l  have  o r i g i na l  j u r i sd i c t i on  i n

a l l  ma tLe rs  c i v i l  and  c r i r n i na l  . .  o  ( and )  appe l l a te  j u r i s -

d i c t i on  f r om a l l  i n f e r i o r  cou r t s  and  t r i buna l s -  .  -  - '

Sec t i on  40 -6  -L2 (1 ) ,  U tah  Code  Anno ta ted  requ i res  t ha t '

to  obta in  jud ic ia l  rev iew 1 o .  c iv i l  ac t ion be commenced

aga ins t  t he  Boa rd  i n  t he  d i s t r i c t  cou r t '

Th is  sec t ion  p rov ides '  i n  per t inen t  par t :

(a )ny  person adverse ly  a f fec ted  by  any  ru le  o r  o rder
made- o i  issued under t t r is  actr  rndy wi th in 90 days af  ter
en t ry  b r ing  a  c i v i l  su i t  i n  the  d is t r i c t  cour t  o f  Sa l t
Lake County or  in  the d ist r ic t  court  of  the county in
which the Lornpl ai ning party r es ides . .  .  to test the
va l id i ty  o f  any  prov is ion  o f  th is  ac t r  o r  ru l  e  o r
order ,  o r  to  secure  an  in junc t ion  or  to  ob ta in  o ther
apPropr ia te  re l ie f ,  inc lud ing  a l l  r igh ts  o f  appea l .

Pla int i f f  has fa i led to br ing a c iv i t  act ion against

the  Board  be fore  th is  Cour t  s ince  Pta in t i f f  has  fa i led  to

cornply with RuIe 4 of the Utah Rules of Civi l  Procedure in
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that  no summons has been issued or  served upon the named

Responden t ,  t he  D iv i s ion ,  no r  upon  the  Board ,

The  l aw  in  U tah  i s  c lea r  on  th i s  ma t te r .  I n  I l t ah  san4

& Q l rave ' l  P ro r l uc ts  Corp  v .  - f o lbe r t  |  402  P .2d  703  (  U tah ,

195 : )  r  t he  Cour t  se t  as ide  a  de fau l t  j udgmen t  on  the  bas i s

that the sunmons indi  cat,ed the act i  on had been brought in

the  c i t y  cou r t  ra the r  t han  the  d i s t r i c t  cou r t  as  had  been

ind i ca ted  on  Lhe  comp la in t .  P la in t i f f  subsequen t l y  ob -

ta ined  an  ex  pa r te  Orde r  amend ing  the  summons  and  the  De-

fendan t  was  so  no t i f i ed  by  l e t t e r .

Jus t i ce  C rocke t t ,  i n  h i s  op in i on ,  acknow ledged  t ha t  t he

Ru les  o f  C i v i l  P rocedu re  we re  " i n t ended  t o  e l im ina te  undue

emphas i s  on  t echn i ca l i t i e s "  bu t  he  no ted  t ha t  n th i s  ooes  no t

mean  tha t  t he  p rocedure  be fo re  the  cou r t s  has  become en -

t i  r e l y  w i thou t  f  o rm and  vo id .  '  ( p .  7  04  )  He  wen t  on  to  say

tha t :

t t l he  p rope r  i ssuance  and  se rv i ce  o f  a  summons  wh ich  i s
the melns o f  invok ing the j  u r r isd ic t ion o f  the cour t  and
o f  acqu i r i ng  j u r i sd i c t i on  ove r  t he  de fendan t ,  i s  t he
founda t i on  o f  a  l awsu i t .  ( p ,  7A4 )

The Utah Court  fo l lowed Utah Sarr-d A Gra:re]  in

dec id i ng  rau rdock - * v *  B lake ,  484  P .2d  164  (U tah ,  1981 )  '

In  that  case,  the P la in t i f f  had fa i led to  serve the proper

agent  for  the defendant  corporat ion.  The Cour t  s ta ted

tha t :

ts I  ervice of surmons in conf ormance w ith the mode
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presc r ibed  by  s ta tu te  i s  deemed j  u r i sd ic t iona l ,  fo r  i t
i s  serv ice  o f  p rocess ,  no t  ac tua l  knowledge o f  the  com-
mencement  o f  the  ac t ion  wh ich  con fe rs  ju r i sd ic t ion .

S ince  Sec t ion  40-6 -12( I ) ,  U tah  Code Anno ta tedr  r€gu i res

tha t  a  c iv i l  ac t ion  be  brought  to  ob ta in  jud ic ia l  rev iew o f

a  Board  Order  and no  summons has  been issued or  served in

th is  rna t te r '  th is  Cour t  has  ne i ther  appe l la te  nor  o r ig ina l

ju r i sd ic t ion  Lo  hear  th i s  mat te r .  The  D iv is ion  i s ,  the re -

fo re ,  en t i t l ed  to  an  Order  Quash ing  Serv ice .

I I

THIS COURT, HAVING NO APPELLATE JURISDICTION, HAS
NO AUTHORITY TO ISSUE A STAY PENDING APPEAI.

Ru le  62  o f  t he  U tah  Ru1es  o f  C i v i l  P rocedu re en-

t i t l ed  ns tay  o f  P roceed ings  t o  En fo r ce  a  Judgmen t .

C lea r I y ,  t h i s  r u l e  app l i es  whe re  j u r i sd i c t i on  l i es  w i t h i n

the j  ud ic ia l  sys tem and a  f  ina l  j  udg inent  has been rendered

by  a  j ud i c ia l  t r i buna l .  As  has  been  d i scussed  above ,  no

jud i c ia l  body  has  ob ta ined  j u r i sd i c t i on  ove r  t he  named  Re-

spondent  nor  over  the agency issu ing the Order  compla ined

o f .

In  fac t ,  L f  an act ion had been brought  aga ins t  the

Board ,  Ru le  65A ,  U .R .C .P .  wou ld  be  the  app l i cab le  ru le  fo r

obtaining an inj  r :nct ion against the enf or cement of  the Board

Orde r ,  Ru le  65A(a )  p rov ides  tha t  n  (n )o  p re l im ina ry

in j  unct ion sha l l  be issued wi thout  not ice  to  the adverse

par ty .  '  Fur thermore,  Rule  6  5A (b)  requ i  res  that  an Ex Par te

I D

n
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tempo r  a ry  res t r  a i  n ing  or  de  r  "  .  .  .  sha l l  exp i  re  by  i t s  te rms

wi th in  such t ime a f te r  en t ry r  no t  to  exceed ten  days ,  as  the

cour t  f i xes r  un less  w i th in  the  t ime so  f i xed  the  o rder ,  fo r

good  cause  shown,  i s  ex tended  fo r  a  l i ke  per iod .  . . . '

S ince  th is  Cour t  has  no  ju r i sd ic t ion  over  the  D iv i s ion

nor  over  the  Board '  the  agency  issu ing  the  Order ,  the  D iv i -

s ion  i s  en t i t l ed  to  an  Order  D isso lv ing  the  S tay  Pend ing

AppeaI .

SITMMARV

In suff iodrf  r  then, Pl  ai  nt i f  f  has f  a i l  ed to cornply with

the  s tau to ry  requ i remen ts  necessa ry  to  ob ta in  rev iew  o f  t he

adm in i s t r a t i ve  o rde r  i s sued  by  t he  Boa rd  o f  O i l r  Gas  and

l'1i ni ng .

F i r s t ,  no  summons  has  been  se rved  t o  i n i t i a t e  j ud i c i a l

ju r l ,sd icL ion over  the named Respond.ent .  Second,  no c iv i l

ac t ion has been brought  aga i -ns t  the Boa rd  to  obta i  n  rev iew

o f  t he  Orde r  comp la ined  o f .  F i na l l y ,  Ru Ie  65A  U .  R .  C .  P .  was

no t  adhered  to  w i th  respec t  t o  no t i ce  and  hea r ing  and  the

t ime l imi ts  p laced upon ex par te  s tays.

Based upon the forego ing,  the Div is ion respect fu l ly  re-
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ques t s  t h i s  Cou r t  t o  i s sue  an  Oroe r  Quash ing  Se rv i ce  and  f o r

D isso lu t i on  o f  t he  S tay  pend ing  Appea l .

DAIED rhis -*99 day ot 
@d--, 

ree4.

DAVID L .  WILKINSON
Att,or ney Gene ral

, 4  ,  t ,  ' / ' /

/dnrt-ueM
/ BARBARA W. ROBERTS

/  Ass i s tan t  A t to rney  Genera l
Attorneys for  Respondent

MA T  T . ING,  CERTTF ' ICATF

Th is  i s  t o  ce r t i f y  t ha t  a  copy  o f  t he  fo rego ing  l ' l emo-

randum in  Suppor t  o f  Mo t ion  to  Quash  and  Fo r  D isso lu t i on  o f

Stay Penoing Appeal  was mai led,  postage prepa id '  to  Kenneth

L .  Ro they  ,  942  Eas t  7L45  Sou th ,  +108 ,  Sa l t  Lake  C i t y ,  U tah

84047  and  Ca r l  E .  K ings ton ,  P .  O .  Box  15809 ,  Sa l t  Lake  C i t y '

Utah 84I 15 ,  th i  s -2: : --  day of  August ,  19 84 ,
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